Abstract
Introduction
About 2.3 million people die around the world each year from work-related accidents and diseases, as pointed out by the International Labour Organization (ILO). This means more than 6,000 victims per day. The problem is even more serious in the building industry, which is one of the most affected sectors by safety problems at work. The ILO considers that one in six fatal accidents at work occurs on a construction site and that these accidents can be calculated in at least 60,000 fatal accidents each year around the world. That's why several international legal instruments have been adopted to address this problem. We can mention, among others, the Safety and Health in Construction Convention (No. 167) and its associated Recommendation (No. 175), adopted by the ILO in 1988. As a complement to the standards set up in this Convention, the ILO Code of Practice on Safety and Health in Construction was approved in 1992. Later, in 2001, the ILO developed the Guidelines on Occupational Health and Safety Management Systems, which apply to all economic sectors but are particularly useful in the construction industry as they highlight issues relating to subcontracting.
Provided that we will return later on these and other legal instruments adopted by the ILO over the years, it should be noted that even currently, consultations on this issue are ongoing -both at a regional and at a national level-in the context of the Post-2015 Development Agenda, a process led by the United Nations that aims to help define the future global development framework that will succeed the Millennium Development Goals.
Nevertheless, while international attention focuses mainly on developing countries (where very often the costs of the development itself are paid in terms of labor exploitation), we must stress the fact that these countries are not the only ones involved. Concentrating on EU Member States, for example, the problem of health and safety in the construction sector has long been the object of attention of the European institutions, which have intervened both at the normative and jurisprudential level.
At this regard, the present paper aims at analyzing the capacity for the implementation and development of an occupational safety and health management approach, with a particular attention at the construction enterprises.
The research methodology is based on the investigation of the international and European Union's legal framework governing the matter, with special attention to the latest international and EU initiatives in the field. This is accompanied by an analysis of the real possibility for a worker to assert the rights established by the international and European standards recalled. These findings are based on the examination of the procedures to be followed by a worker that suffers from an accident or an occupational disease, especially at the European Union's level. That is why this examination is followed by the analysis of the most relevant and recent case law of the Court of Justice of the European Union on insurance and compensation of damages for accidents at work and occupational diseases: in order to value if the worker's rights, enshrined in European legislation, are actually guaranteed level of judicial practice.
Safety and Health at Work in the International Legal Instruments
The international organization that, for its role and its functions, has mainly dealt with the problem of health and safety at work, has been the International Labour Organization.
As already stated in the preamble to its Constitution, the ILO cites, among the objectives that the Organization intends to pursue, «the protection of the worker against sickness, disease and injury arising out of his employment» 1 .
On this basis, the ILO has adopted a large number of legal instruments specifically dealing with occupational safety and health. It deals, in particular, with a series of Conventions providing more than forty -standards‖, aimed at supplying essential tools for governments, employers, and workers to establish inspection practices and to provide for maximum safety at work. In addition to such Conventions, are to be counted more than forty Codes of Practice, as well as other important legal instruments that will be discussed below. Furthermore, in 2003 the ILO adopted a global strategy to improve occupational safety and health which included the introduction of a preventive safety and health culture, the promotion and development of relevant instruments, and technical assistance.
As it is relevant to this work, the analysis will focus in particular on the relevant instruments in the field of health and safety at work in the construction sector. This was achieved after having briefly retraced the relevant legal framework through the analysis of the legal instruments of general scope. Among the latter, it is definitely to be mentioned the 1 , set forth that each Member shall, in the light of national conditions and practice, and in consultation with the most representative organisations of employers and workers, «formulate, implement and periodically review a coherent national policy on occupational safety, occupational health and the working environment» 2 . The aim of this national policy shall be «to prevent accidents and injury to health arising out of, linked with or occurring in the course of work», by minimising, so far as is reasonably practicable, the causes of hazards inherent in the working environment 3 .
This national policy on occupational safety and health shall be developed by taking into consideration national conditions and practice, and shall be secured by an adequate and appropriate system of inspection, as well as by adequate penalties for violations of the laws and regulations 4 .
To give effect to the mentioned policy, the competent authority shall ensure that a number of functions are progressively carried out. Among these functions there is, first of all, the determination of conditions governing the design, construction and layout of undertakings, the commencement of their operations, major alterations affecting them and changes in their purposes, the safety of technical equipment used at work, as well as the application of procedures defined by the competent authorities 5 . Secondly, the Convention mentions the determination of work processes and of 1 Article 2, paragraph 1. However, the article 2 itself provides the possibility, for a Member ratifying the Convention, to exclude from its application, in part or in whole, limited categories of workers in respect of which there are particular difficulties. 2 Article 4, paragraph 1. 3 Article 4, paragraph 2. As provided in article 5 of the Convention, the national policies set out in article 4 shall take account, in particular, of the following main spheres of action: a) design, testing, choice, substitution, installation, arrangement, use and maintenance of the material elements of work (workplaces, working environment, tools, machinery and equipment, chemical, physical and biological substances and agents, work processes); b) relationships between the material elements of work and the persons who carry out or supervise the work, and adaptation of machinery, equipment, working time, organisation of work and work processes to the physical and mental capacities of the workers; c) training, including necessary further training, qualifications and motivations of persons involved, in one capacity or another, in the achievement of adequate levels of safety and health; d) communication and co-operation at the levels of the working group and the undertaking and at all other appropriate levels up to and including the national level; e) the protection of workers and their representatives from disciplinary measures as a result of actions properly taken by them in conformity with the policy referred to in Article 4 of the Convention. 4 Articles 8 and 9. 5 Article 11, letter a).
substances and agents the exposure to which is to be prohibited, limited or made subject to authorisation or control by the competent authority 1 .
Thirdly, the competent national authority shall guarantee the establishment and application of procedures for the notification of occupational accidents and diseases by employers and, when appropriate, insurance institutions and others directly concerned 2 . The same authority shall provide for the holding of inquiries -where cases of occupational accidents, occupational diseases or any other injuries to health which arise in connection with work appear to reflect situations which are serious -and for the publication, annually, of information on measures taken in pursuance of the Convention and on occupational accidents, occupational diseases and other injuries to health which arise in the course of or in connection with work 3 .
In addition to the action at the national level, the Convention establishes the actions to be taken at the level of the undertaking. In particular, employers are required to ensure that the workplaces, machinery, equipment and processes under their control are safe and without risk to health 4 .
The Convention stresses the importance of the co-operation between management and workers -or their representatives -within the undertaking. This co-operation is considered as an essential element of 1 Idem, letter b). 2 Idem, letter c). 3 Idem, letter d) and e). 4 Article 16. To achieve this objective, the article 19 of the Convention states that there shall be arrangements at the level of the undertaking under which: workers, in the course of performing their work, co-operate in the fulfilment by their employer of the obligations placed upon him; representatives of workers in the undertaking co-operate with the employer in the field of occupational safety and health; representatives of workers in an undertaking are given adequate information on measures taken by the employer to secure occupational safety and health and may consult their representative organisations about such information provided they do not disclose commercial secrets; workers and their representatives in the undertaking are given appropriate training in occupational safety and health; workers or their representatives and, as the case may be, their representative organisations in an undertaking, in accordance with national law and practice, are enabled to enquire into, and are consulted by the employer on, all aspects of occupational safety and health associated with their work; for this purpose technical advisers may, by mutual agreement, be brought in from outside the undertaking; a worker reports forthwith to his immediate supervisor any situation which he has reasonable justification to believe presents an imminent and serious danger to his life or health; until the employer has taken remedial action, if necessary, the employer cannot require workers to return to a work situation where there is continuing imminent and serious danger to life or health.
organisational and other measures taken in pursuance of the Convention itself 1 .
As mentioned previously, the Convention 1981 (No. 155) has been integrated by a Protocol in 2002. In particular, this Protocol calls for the establishment and the periodic review of requirements and procedures for the recording and notification of occupational accidents and diseases, and for the publication of related annual statistics. Thus, with regard to the further legal instruments concerning health and safety in particular branches of economic activity, the Safety and Health in Construction Convention, 1988 (No. 167), mentioned above, is of particular importance for the present work 4 . The convention provides detailed technical preventive and protective measures giving due regard for the specific requirements of this sector. These measures relate to safety of workplaces, machines and equipment used, work at heights and work executed in compressed air. The ILO Convention so far mentioned -the ones of general scope as well as the Convention 1988 (No. 167) -have represented an undoubted step forward with regard to the fixing, at conventional international law level, health and safety standards at the workplace. However, the true extent of these ILO Conventions can be evaluated only by taking into account their implementation at the level of the workplace. But this depends on a large number of factors. Among these factors, the role of representation and consultation are to be included as essential elements of health and safety application into practice. Worker representation, for example, is a specific form of participation mentioned also by the ILO Convention No. 155. It is important to take into consideration such practices, since research evidence demonstrates that worker representation and consultation effectively improve health and safety outcomes in relation to management practices and safety culture, as well as safety performance in terms of injury rates 1 .
Returning to the analysis of the ILO legal instruments concerning safety and health at work, it should be noted that, recently, the Organization has adopted a Plan of action (2010-2016) to achieve widespread ratification and effective implementation of the previous occupational safety and health instruments (Convention No. 155, its 2002 Protocol and Convention No. 187) 2 . The Plan of Action outlines strategies mainly focused on: mapping the current situation at the national level and the readiness to take action; promoting and supporting the development of a preventive safety and health culture; overcoming shortcomings in the implementation of ratified Conventions; and improving occupational safety and health conditions in small and medium-sized enterprises and the informal economy.
Recently, even the United Nations have adopted, as mentioned above, a Post-2015 Development Agenda, aimed at defining the future global development framework that will succeed the Millennium Development Goals 3 . The Agenda, focused on the concept of -sustainable development‖, embraces the three dimensions of sustainability: economic, social and environmental. In this context, -decent work‖ is considered a key to sustainable development. In particular, the importance of decent work in achieving sustainable development is highlighted by Goal 8, which aims to «promote sustained, inclusive and sustainable economic growth, full and productive employment and decent work for all».
The Situation at the EU Level
The issues of work and social security, including the aspects related to health and safety at work, have been the subject of the European Union's attention for a long time. This fits into the historical interest of the European Community -and, then, in that of the European Union -for social security as a functional matter to the free movement of workers. The Community regulations on the free movement of workers, in fact, have played a historic role in the European Union's labour law system, given its instrumental nature to the creation of the Community market. In fact, the right to free movement has always been a cornerstone of the whole European construction, because the objective of implementing the internal market was strictly associated to the full realization of the four fundamental freedoms (free movement of goods, capital and services, alongside with free movement of workers) provided for in Article 3 c of the original TCEE.
As for the secondary EU law, what emerges from the evolution of the right of free movement through the Community regulations governing it (referred to below) is, apart from the specific amendments, the constant importance attributed by the Community legislator to the construction of the single European market, of which the free movement is a key element.
However, the issue of free movement of workers could not be fully disciplined without taking into account the related features of social security. Hence the importance of the regulations, passed in the 1970s and updated several times (as it will be said later), which govern the subject of social security.
The legal framework designed by these regulations is closely linked to the right to free movement of persons, as functional to it. In fact, it seeks to ensure the effectiveness of the right to freedom of movement by eliminating those social security constraints which might restrict it. To this end, it is ensured that workers who have worked in different States are not prejudiced compared to those who have worked in one state.
What is to be highlighted in the analysis of the EU framework for the free movement of workers and social security is an essential element of European legislation: the prevalence that has always been given, in the hierarchy of priorities, to the achievement of the free market and the free competition over social and labour rights. It is with this aim that this legislation (which regulates security and social security in the relations between the countries of the European Union and the European Economic Area and between the countries of the European Union and Switzerland) has been introduced.
Nonetheless, although at a first stage the law -primary and secondary lawof the European Community has dealt with work and social security almost exclusively with the goal to create a European market, it cannot be denied that the Community legislator has, over time, also produced some relevant social results.
In this context, different EU directives and regulations, relevant to the subject dealt with in this paper, are included. They are, in particular, the directives based on Article 118a of the Treaty of Rome, introduced by the Single European Act of 1986. Around the heart constituted by the Directive No. 89/391/EC, regarding the protection of health and safety in the workplace, a series of minor directives (directives with a sectoral or categorical protection) have been adopted. Moreover, some important directives were implemented, such as that on the protection of pregnant or maternity workers ( The matter of accidents at work and occupational diseases falls within the aims of the various EU rules mentioned above, both at primary and secondary level. However, it is important to note, first and foremost, that it is not only the European Union's law to apply to the matter. Indeed, within the different possible applicable systems, a primary role is played by national legislations and the social security scheme of each member State. In particular, the role of the national government should be to lay down the overall structure of the scheme and to make sure that the legal framework and the obligations in general are respected. This includes the responsibility for setting or controlling the premiums, the level of claims reserves held by insurers or the whole area of prevention.
The national social security plays an active part in claims handling or in organizing rehabilitation and is responsible for taking recourse against the insurer. The costs of this intervention should be covered by a contribution from the workers' compensation scheme. So, to sum up, the legal obligations are set at a national level and at a European level through competition law, standards for prevention and safety at work and other relevant standards for the protection of workers against discriminations. Besides the national and European level, the International Labour Organisation (ILO) has also adopted a certain number of principles on: who should be covered in these cases by the insurance system; the definition of a -work accident; the areas for compensation and the overall organization of a workers' compensation scheme.
In practice, the procedure -resulting from interactions between the different regulatory levels -that a worker should follow if he lives and is insured in an EU country (but also in Iceland, Liechtenstein, Norway and Switzerland) and if he suffers from an accident at work or from an occupational disease can be summarised as follows.
The said worker should inform his own insurance institution when the accident at work occurs or when the professional disease is diagnosed for the first time. As each country has different rules, the insurance institution should provide the worker with all the necessary information about the steps to take. About the responsibility for the healthcare, the country responsible is the country where the worker resides. It is this country that is responsible for providing all benefits like healthcare and medicines. If the worker is not insured there, he is requested to ask his insurance institution for a document giving details of the accident or the disease. This document has to be presented to the competent institution of the country where the worker is living or staying, in order to receive the benefits there.
About the country that should pay the worker's cash benefits, it is important to remember that it is the country where the worker is insured to be always responsible for paying the cash benefits in respect of an accident at work or an occupational disease.
Having briefly outlined the procedure that the worker has to follow in the European Union, as the result of the interaction between different levels of regulation, some rules of the Treaty, as well as some regulations and directives relating to the matter should be mentioned.
With respect to primary law, article 31, paragraph 1 of the Charter of Fundamental Rights of the European Union enshrines the right of every worker to working conditions which respect his or her health, safety and dignity. Moreover, according to article 153, paragraph 1, let. a) of the Treaty on the functioning of the European Union (TFEU) the Union shall support and complement the activities of the Member States to improve the working environment to protect workers' health and safety. To that end, the Union may adopt minimum requirements through directives 1 .
To give applications to the aforementioned provisions of the Treaty, one Framework directive and more than twenty individual directives have been adopted in order to set out minimum requirements on the prevention of occupational risks, the protection of workers' safety and health, the elimination of risk and accident factors and the principle of the responsibility of the employer. Furthermore, the directives govern the rights and duties of workers, including the information, consultation, balanced participation and training of workers and of their representatives and health surveillance.
The individual directives specify rules with regards to specific hazards (for example chemical, physical and biological agents), to specific activities (for example manual handling of loads), to sectors with higher risks (for example extractive industries or construction) and to vulnerable workers (for example young workers or pregnant workers).
In addition to these directives, other regulatory acts are to be mentioned; acts relating to social security, as well as to health and safety at work. With specific regard to the construction sector, the discipline is dictated by the Council Directive 92/57/EEC of 24 June 1992 5 . This Directive regulates the implementation of minimum safety and health requirements at temporary or mobile construction sites. It distinguishes different stages of the work project during which safety and health have to be assured (project preparation, project execution) and defines the respective responsibilities for each stage.
Following this approach, article 3 of the Directive provides that, in a preliminary stage, the client or the project supervisor shall appoint one or more coordinators for safety and health matters, for any construction site on which more than one contractor is present. The client or the project supervisor shall ensure that prior to the setting up of a construction site a safety and health plan is drawn up.
In the project preparation stage, the project supervisor, or where appropriate the client, shall take account of the general principles of prevention concerning safety and health during the various stages of designing and preparing the project, in particular: when architectural, technical and/or organizational aspects are being decided, in order to plan the various items or stages of work which are to take place simultaneously or in succession; when estimating the period required for completing such work or work stages 1 .
Still during the project preparation stage, the Directive defines many duties of coordinators, among which: draw up a safety and health plan setting out the rules applicable to the construction site concerned, taking into account where necessary the industrial activities taking place on the site; prepare a file appropriate to the characteristics of the project containing relevant safety and health information to be taken into account during any subsequent works 2 .
Subsequently, the coordinator for safety and health matters shall, during the project execution stage: coordinate implementation of the general principles of prevention and safety; coordinate implementation of the relevant provisions in order to ensure that employers and, if necessary for the protection of workers, self-employed persons; make any adjustments required to the safety and health plan to take account of the progress of the work and any changes which have occurred; organize cooperation between employers, including successive employers on the same site, coordination of their activities with a view to protecting workers and preventing accidents and occupational health hazards and reciprocal information, ensuring that self-employed persons are brought into this process where necessary; coordinate arrangements to check that the working procedures are being implemented correctly; take the steps necessary to ensure that only authorized person are allowed onto the construction site 3 .
It is interesting to note that the Directive 92/57/EEC also deals with consultation and participation of workers. Article 12 of the Directive, indeed, provides that consultation and participation of workers and of their representatives shall take place ensuring, whenever necessary, proper coordination between workers and workers' representatives in undertakings carrying out their activities at the workplace, having regard to the degree of risk and the size of the work site.
Even after the Directive 92/57/EEC, so far examined, the EU institutions have returned to deal with safety and health at work. Lately, the Council has adopted Decision (EU) 2015/1848, containing the EU Guidelines for the employment policies of the Member States. The Decision calls for quality employment to be ensured, among others, in terms of working conditions, including health and safety 1 .
Relevant Case Law of the Court of Justice of the European Union on Insurance and Compensation of Damages for Accidents at Work and Occupational Diseases
The interpretation, within the EU, of the matter of insurance and compensation of damages for accidents at work and occupational diseases is based on some historical judgments of the European Court of Justice, which we are going to briefly trace back to arrive to some recent important pronouncements.
One of the problematic issues posed at the attention of the Court was the interpretation of the provisions of Article 90(2) of the Treaty (then Article 86(2) EC and 106, TFEU), and if they may be relied on by individuals before national courts in order to obtain review of compliance with the conditions which they lay down. Another problem faced up by the Court in that Judgement was the concept of an undertaking, within the meaning of Articles 85 and 86 of the EC Treaty (then Articles 81 EC and 82 EC and 101-102 TFEU). According to the Court, this concept does not cover a body which is entrusted by law with the management of a scheme providing compulsory insurance against accidents at work and occupational diseases, where the amount of benefits and the amount of contributions are subject to supervision by the State and the compulsory affiliation which characterises such an insurance scheme is essential for the financial balance of the scheme and for application of the principle of solidarity, which means that benefits paid to insured persons are not strictly proportionate to the contributions paid by them. Such a body fulfils an exclusively social function. Accordingly, its activity is not an economic activity for the purposes of competition law 3 .
In the particular case, it was the Tribunnale di Vicenza that referred to the Court for a preliminary ruling under Article 234 EC the two questions on the interpretation of Articles 85, 86 and 90 of the EC Treaty 1 . The Court answered by underlining that, according to the settled case-law, Community law does not affect the power of the Member States to organise their social security systems 2 .
In particular, the covering of risks of accidents at work and occupational diseases has for a long time been part of the social protection which Member States afford to all or part of their population.
Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social security schemes to employed persons, to selfemployed persons and to members of their families moving within the Community 3 , contains specific provisions for coordinating national schemes on accidents at work and occupational diseases, for the application of which, in the case of the Italian Republic, the INAIL is expressly designated as the competent institution, within the meaning of Article 1(o) of that regulation. In summary, the Court states that the amount of benefits and the amount of contributions, which are two essential elements of the scheme managed by the INAIL, are subject to supervision by the State and that the compulsory affiliation which characterises such an insurance scheme is essential for the financial balance of the scheme and for application of the principle of solidarity, which means that benefits paid to insured persons are not strictly proportionate to the contributions paid by them 4 . So, with regard to that specific case, the Court concluded in the sense that in participating in this way in the management of one of the traditional branches of social security (in this case insurance against accidents at work and occupational diseases) the INAIL fulfils an exclusively social function. It follows that -its activity is not an economic activity for the purposes of competition law and that this body does not therefore constitute an undertaking within the meaning of Articles 85 and 86 of the Treaty‖ 1 .
Finally, in answer to the questions submitted to it by the Tribunale di Vicenza, the Court ruled that the concept of undertaking, within the meaning of Articles 85 and 86 of the Treaty, does not cover a body entrusted by law with the management of a scheme providing insurance against accidents at work and occupational diseases, such as the INAIL 2 .
Later, with the Judgment of the Court of 3 September 2014 the Korkein hallinto-oikeus (Supreme Administrative Court of Finland), the Court of Justice ruled on some important themes such as: the equal treatment for men and women in matters of social security, as derived from the Directive 79/7/EEC 3 ; the accident insurance for workers; the amount of a lump-sum compensation for permanent incapacity; the actuarial calculation based on average life expectancy by sex of the recipient of that compensation; the concept of -sufficiently serious infringement of EU law‖ 4 . In this Case, the request for a preliminary ruling (under Article 267 TFEU) was made in a dispute between X and the Finnish Ministry of Social Affairs and Health concerning the grant of lump-sum compensation paid following an accident at work. In particular, the request concerned the interpretation of In this letter X claimed that the lump sum paid to him as compensation for his long-term disability had been determined in disregard of the provisions of EU law on equal treatment of men and women. X therefore claimed an amount that corresponded to the difference between the compensation received by X and that payable to a woman of the same age and in a comparable situation. On 27 May 2009, the Ministry refused to pay the sum claimed. On 17 June 2009, X brought an action before the Helsinki Administrative Court, seeking an order that the Finnish State pay him the sum in question. By a decision of 2 December 2010, this Court declared that action inadmissible on the ground that it did not have jurisdiction. X then brought an appeal against that decision before the Supreme Administrative Court which, on 28 November 2012, set aside the decision of the previous Court. 5 Council Directive 79/7/EEC, art. 3.1.a. treatment means that there shall be no discrimination whatsoever on ground of sex either directly, or indirectly by reference in particular to marital or family status, in particular as concerns: the scope of the schemes and the conditions of access to them; the obligation to contribute and the calculation of contributions; the calculation of benefits including increases due in respect of a spouse and for dependants and the conditions governing the duration and retention of entitlement to benefits‖.
As for the Finnish law, the implementation of the accident insurance is a public management task, which, in Finland, is carried out by private insurance companies. Employers, in order to satisfy their obligation to provide for their workers' safety as regards accidents at work, are required to take out insurance with an insurance company approved to insure the risks covered by the Law on accident insurance of 1992 (‗the Law on accident insurance'). The costs of the statutory accident insurance are covered by the insurance premiums paid by the employers 1 .
In deciding on the matter, the Court ruled that the article 4, paragraph 1, of Council Directive 79/7/EEC of 19 December 1978 must be interpreted as precluding national legislation on the basis of which the different life expectancies of men and women are applied as an actuarial factor for the calculation of a statutory social benefit payable due to an accident at work, when, by applying this factor, the lump-sum compensation paid to a man is less than that which would be paid to a woman of the same age and in a similar situation 2 .
Furthermore, the Court of Justice of the European Union ruled that it is for the referring court to assess whether the conditions for the Member State to be deemed liable are met 3 .
Similarly, as regards whether the national legislation at issue in the main proceedings constitutes a ‗sufficiently serious' infringement of EU law, that court will have to take into consideration the fact that the Court has not yet ruled on the legality of taking into account a factor based on average life expectancy according to sex in the determination of a benefit paid under a statutory social security system and falling within the scope of the Directive 1 Paragraph 14(1)(1) of that law provides for the payment, in particular, of compensation for an injury or illness caused by an accident at work. 8 In particular, the paragraph 18b(1) of the Law of 1992 provides that compensation is paid either as a lump sum or continuously. Under Paragraph 18b(3), the lump sum compensation is calculated in the form of capital corresponding to the value of the disability allowance, taking into account the employee's age according to criteria approved by the Ministry. 2 Conclusions of the Court, paragraph 40. 3 Conclusions of the Court, paragraph 51. Second of all, according to the Court, article 13(2)(f) of Regulation No 1408/71 (in the version amended and updated by Regulation No 118/97, as amended by Regulation No 307/1999), must be interpreted as meaning that the fact that a person has acquired rights to an old-age pension by virtue of the contributions paid during a given period to the social security scheme of a Member State does not preclude the legislation of that Member State from subsequently ceasing to be applicable to that person. It is for the national court to determine, in the light of the circumstances of the case before it and of the provisions of the applicable national law, when that legislation ceased to be applicable to that person. Third of all, article 22(1)(b) of Regulation No 1408/71, in the version amended and updated by Regulation No 118/97, as amended by Regulation No 307/1999, must be interpreted as preventing legislation of the competent State from making entitlement to an allowance such as that at issue in the main proceedings subject to a condition as to residence and presence on the territory of that Member State.
Conclusions
From all the foregoing it emerges an effort, both at the universal and at the European-regional level, to ensure safety and health standards at work through important binding legal instruments against accidents at work and occupational diseases.
However, many problems remain, and they are indeed accentuated by a labor market constantly changing. In fact, new challenges arise for health and safety at work from less stable employment relationships, new working patterns and an ageing workforce. Not all people concerned by those changes are adequately covered by the existing health and safety legislation. The increasing numbers of temporary workers and of atypical contracts raise concerns on the degree of coverage of health and safety provisions. Many workers report that they are not well informed about health and safety risks related to their jobs, with a higher share in small and medium-sized workplaces 1 .
Furthermore, even if the EU minimum requirements have contributed to deeply focus on the risk management cycle at the national level, the application of the rules varies significantly from one member State to another, entailing different levels of workers' health protection. Thus it remains, among the European States, an unbalanced implementation of the European Union legislation in the field of health and safety at work. Moreover, the protection offered by the different national regulations, as well as the effectiveness and efficiency of the related control systems and the imposition of penalties, remains strongly differentiated.
